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ment health care programs, and the adequacy of provider net-
works of Federal Government health care programs. 

PART 3—STATE FLEXIBILITY RELATING TO 
EXCHANGES 

SEC. 1321 ø42 U.S.C. 18041¿. STATE FLEXIBILITY IN OPERATION AND 
ENFORCEMENT OF EXCHANGES AND RELATED REQUIRE-
MENTS. 

(a) ESTABLISHMENT OF STANDARDS.—
(1) IN GENERAL.—The Secretary shall, as soon as prac-

ticable after the date of enactment of this Act, issue regula-
tions setting standards for meeting the requirements under 
this title, and the amendments made by this title, with respect 
to—

(A) the establishment and operation of Exchanges (in-
cluding SHOP Exchanges); 

(B) the offering of qualified health plans through such 
Exchanges; 

(C) the establishment of the reinsurance and risk ad-
justment programs under part V; and 

(D) such other requirements as the Secretary deter-
mines appropriate. 

The preceding sentence shall not apply to standards for re-
quirements under subtitles A and C (and the amendments 
made by such subtitles) for which the Secretary issues regula-
tions under the Public Health Service Act. 

(2) CONSULTATION.—In issuing the regulations under para-
graph (1), the Secretary shall consult with the National Asso-
ciation of Insurance Commissioners and its members and with 
health insurance issuers, consumer organizations, and such 
other individuals as the Secretary selects in a manner de-
signed to ensure balanced representation among interested 
parties. 
(b) STATE ACTION.—Each State that elects, at such time and in 

such manner as the Secretary may prescribe, to apply the require-
ments described in subsection (a) shall, not later than January 1, 
2014, adopt and have in effect—

(1) the Federal standards established under subsection (a); 
or 

(2) a State law or regulation that the Secretary determines 
implements the standards within the State. 
(c) FAILURE TO ESTABLISH EXCHANGE OR IMPLEMENT REQUIRE-

MENTS.—
(1) IN GENERAL.—If—

(A) a State is not an electing State under subsection 
(b); or 

(B) the Secretary determines, on or before January 1, 
2013, that an electing State—

(i) will not have any required Exchange oper-
ational by January 1, 2014; or 

(ii) has not taken the actions the Secretary deter-
mines necessary to implement—
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(I) the other requirements set forth in the 
standards under subsection (a); or 

(II) the requirements set forth in subtitles A 
and C and the amendments made by such sub-
titles; 

the Secretary shall (directly or through agreement with a not-
for-profit entity) establish and operate such Exchange within 
the State and the Secretary shall take such actions as are nec-
essary to implement such other requirements. 

(2) ENFORCEMENT AUTHORITY.—The provisions of section 
2736(b) of the Public Health Services Act shall apply to the en-
forcement under paragraph (1) of requirements of subsection 
(a)(1) (without regard to any limitation on the application of 
those provisions to group health plans). 
(d) NO INTERFERENCE WITH STATE REGULATORY AUTHORITY.—

Nothing in this title shall be construed to preempt any State law 
that does not prevent the application of the provisions of this title. 

(e) PRESUMPTION FOR CERTAIN STATE-OPERATED EXCHANGES.—
(1) IN GENERAL.—In the case of a State operating an Ex-

change before January 1, 2010, and which has insured a per-
centage of its population not less than the percentage of the 
population projected to be covered nationally after the imple-
mentation of this Act, that seeks to operate an Exchange under 
this section, the Secretary shall presume that such Exchange 
meets the standards under this section unless the Secretary 
determines, after completion of the process established under 
paragraph (2), that the Exchange does not comply with such 
standards. 

(2) PROCESS.—The Secretary shall establish a process to 
work with a State described in paragraph (1) to provide assist-
ance necessary to assist the State’s Exchange in coming into 
compliance with the standards for approval under this section. 

SEC. 1322 ø42 U.S.C. 18042¿. FEDERAL PROGRAM TO ASSIST ESTABLISH-
MENT AND OPERATION OF NONPROFIT, MEMBER-RUN 
HEALTH INSURANCE ISSUERS. 

(a) ESTABLISHMENT OF PROGRAM.—
(1) IN GENERAL.—The Secretary shall establish a program 

to carry out the purposes of this section to be known as the 
Consumer Operated and Oriented Plan (CO-OP) program. 

(2) PURPOSE.—It is the purpose of the CO-OP program to 
foster the creation of qualified nonprofit health insurance 
issuers to offer qualified health plans in the individual and 
small group markets in the States in which the issuers are li-
censed to offer such plans. 
(b) LOANS AND GRANTS UNDER THE CO-OP PROGRAM.—

(1) IN GENERAL.—The Secretary shall provide through the 
CO-OP program for the awarding to persons applying to be-
come qualified nonprofit health insurance issuers of—

(A) loans to provide assistance to such person in meet-
ing its start-up costs; and 

(B) grants to provide assistance to such person in 
meeting any solvency requirements of States in which the 
person seeks to be licensed to issue qualified health plans. 
(2) REQUIREMENTS FOR AWARDING LOANS AND GRANTS.—
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